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[. INTRODUCTION

1. Atits third special session, held on 15 Novenii#®6, the Human Rights Council adopted
resolution S-3/1, in which the Council among otthengs, called for a high-level fact-finding
mission to be established and for the missionaweelrto the town of Beit Hanoun in the
occupied Palestinian territory of Gaza, followirsgdeli military operations carried out there
around 8 November 2006. The President of the Cbappibinted Archbishop Desmond Tutu of
South Africa to lead the mission, and Professoiigiine Chinkin of the United Kingdom of
Great Britain and Northern Ireland as the sole othember of the mission. In accordance with
the resolution, the Secretary-General and the diiitions High Commissioner for Human
Rights provided the administrative, technical apgidtical assistance required to enable the
mission to fulfil its mandate.

2.  The mission has submitted two interim reporth&Council, in which it outlined efforts
undertaken to discharge its mandate (A/HRC/5/2B& gresent report is the final report of the
mission, following its trip to Beit Hanoun in May@s.

II. BACKGROUND
A. Implementation of the mandate

3.  On three occasions, the mission attempted veltta Beit Hanoun via Israel. Each of
these attempts was frustrated by the refusal oGineernment of Israel to cooperate with the
mission (see A/HRC/5/20). The desire of the misswotravel via Israel was motivated by the
experts’ desire to meet with and hear the viewisraeli actors (Government, military and
non-governmental), including individuals living amneas of southern Israel under the threat of
rocket attack from Gaza. In the view of the missimgaring and taking into account the views of
these actors would, among other things, go sometavagrds redressing any imbalance in
resolution S-3/1 perceived by the Government adkrin view of the unchanging attitude of the
Government of Israel, the mission decided in Jan2@608 to travel to Beit Hanoun via Egypt.

4.  The mission travelled to Beit Hanoun from 228May 2008. Security considerations
and the impact of the visit on day-to-day Unitedidi@s operations in Gaza limited the stay of
the mission to two days and two nights in Gaza. flssion agenda, including the names of
organizations and individuals with whom the missioet, is attached to the present report (see
annex).

B. Mandate

5. The mission’s core mandate was to travel to Baitoun to assess the situation of victims;
address the needs of survivors; and make recomriiensl@n ways and means to protect
Palestinian civilians against any further IsrasBaults. The experts construed this core mandate
taking into account:

(@) The context provided by the resolution as ale;hwith particular reference to
collective punishment; the killing of civilians agyross violation of human rights law and
international humanitarian law; international humeman law applicable to medical personnel;
and the destruction of homes, property and infuasire in Beit Hanoun;
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(b) The delay of 18 months before the missionadrvel to Beit Hanoun and the
changes in the physical and political environmarBeit Hanoun and Gaza in this period, most
prominently the tightening of the Israeli blockaufeGaza;

(c) The rights-based definition of “victim”.
C. Methodology
6. Indischarging its mandate, the mission emplayetethodology under which it:
(@) Worked to ensure that its activities remaingtiin its mandate;
(b) Placed the factual situation under review imithh broader context of events in Gaza;

(c) Adopted an inclusive approach to receivinglexce, information and views from
concerned parties;

(d) Focused on the direct testimony of withessessaurvivors of the shelling as well as
inspection of the site;

(e) Analysed information received from an interoral law and human rights
perspective;

()  Sought to respect human rights norms in thecaiion of its mandate;

(g) Sought to keep concerned parties informecdcegktbpments in efforts to discharge
its mandate.

7.  The mission regrets that it received no formput from the Israeli authorities, despite a
number of requests. The mission made specifictsfforgather information in the public domain
indicating relevant stances of the Government raelis(including its military) and facts on

which its positions are based. Information was amaght and received from Israeli
non-governmental organizations.

8.  The mission wishes to underline the importarfdesdravelling to Beit Hanoun to witness
first-hand the situation of victims and survivofdlee shelling, in particular to comprehend the
deep distress of the victims of the shelling anthefpopulation generated by the ongoing
blockade. This depth of human suffering is onlytiplly conveyed through the third-party
reports on the situation. The mission felt it hadjd to Gaza, even if reluctantly through Egypt,
to express through its presence the solidarithefinternational community with the suffering
people, very much like the prophet Ezekiel sittilugnbfounded with his compatriots in their
exile in Babylon, or the friends of Job in his suiihg.

9. Inline with its decision to receive input frat relevant actors, the mission met with
senior members of Hamas while in Gaza. The missiem kept the Palestinian Authority
apprised of its efforts through the Permanent Misénh Geneva and the office of the President
in Ramallah.
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D. Applicable law

10. In construing its mandate and the facts presktatit, the mission applied an international
law framework, in particular international humaghts law and international humanitarian law
(Council resolution S-3/1, paras. 4 and 5).

11. Gazais under the effective control of Isra@l & thus occupied byitThis control,

including in the period since the disengagemensrmaiel in September 2005, has been described
in a number of reports to the Council and to theé€sal Assembly (see A/HRC/4/17). The
mission was able to witness this control first-hamat least in its own protracted difficulties in
gaining access to the territory without Israeli gexation. The mission also witnessed the
constant surveillance of Gaza by Israeli forcesststrikingly from unmanned aerial drones. It
was also able to see how Israel effectively cosatbalsic aspects of the daily life of Gazans,
notably through the fuel blockade in force whenrttission visited the territory. The situation
was described to the mission by one resident ifialh@ving terms: “Israel decides what Gazans
eat for dinner, whether they walk or drive, whettieir children go to school or not.”

12. As the occupying force, Israel has obligatimveards the population in Gaza under both
international human rights law and internationahlanitarian law, both of which are relevant to
the shelling of Beit Hanoun. Israel is a partyitodf the nine core international human rights
instruments. The long-standing position of United Nations humights treaty bodies is thats

a State party to international human rights insents, Israel continues to bear responsibility for
implementing its human rights conventional obligas in the occupied Palestinian territory, to
the extent that it is in effective contrbThis position is supported by the jurisprudencéhef
International Court of Justice which, in its advisopinions on the South West Africa case and
the legal consequences of the Construction of d Wthe Occupied Palestinian Territory case,
held that an occupying power remains responsibléufblling its obligations under the relevant
human rights conventions in occupied territory.

! Democratic Republic of Congo v. Uganda, International Court of Justice, 2005,
paras. 173-174.

2 |srael ratified the International Convention be Elimination of All Forms of Racial
Discrimination on 3 January 1979; and the Inteorati Covenant on Civil and Political Rights,
the International Covenant on Economic, Social @atlural Rights, the Convention against
Torture and Other Cruel, Inhuman or Degrading Tneait or Punishment, the Convention on
the Elimination of All Forms of Discrimination aget Women and the Convention on the
Rights of the Child on 3 October 1991.

% See for example the concluding comments on Iénaéle report of the Committee on the
Elimination of Discrimination against Women (A/68)3para. 243.
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13. Interms of international humanitarian lawatdr as the occupying power, has
responsibilities under, inter alia, the Hague Ragohs (accepted as customary international
law) and the Fourth Geneva Convention relativéneoRrotection of Civilian Persons in Time of
War.

14. The mission’s mandate also encompasses theranian law obligations of other parties
to the conflict, the most relevant being militalatgsnching rockets from Gaza into Israel
(Council resolution S-3/1, para. 6). Under acceptestomary international humanitarian law
obligations, armed groups are bound by the obbgatof common article 3 of the Geneva
Conventions. They must respect and ensure resptw principles of distinction,
proportionality and the obligation to take the resagy precautions to avoid or minimize
incidental loss of civilian life, injury to civilias and damage to civilian objects. Aiming rockets
at civilian targets is a violation of this obligani, as would be endangering Palestinian civilians
by launching rockets from or near civilians (fomexple in residential areas).

lll. THE SHELLING OF BEIT HANOUN ON 8 NOVEMBER 200 6
AND ITS CONTEXT

A. Context

15. Beit Hanoun is situated near the north-eadterder of the Gaza Strip, with more

than 35,000 inhabitants, of which 70 per cent agistered refugees. As in the case of other
Gazan towns and cities, the population densithéntown is very high, with houses and
apartment buildings of three to five stories predwting and a high number of inhabitants in
each building. During its visit to the town, thession was able to appreciate its dense urban
nature, the surrounding fields, olive groves arekghouses, as well as its proximity to the
armistice line with Israel, which surrounds the tow the north, south and east at a distance of
around 1,000 metres. The mission witnessed thesprdad destruction of houses and property
and the devastation of agricultural land in thedeorarea as a result of Israeli incursions.

16. An accurate assessment of the shelling of Baitoun on 8 November 2006 and its
aftermath was impossible without considering théeseof events which preceded it. These
events to a large extent explain the fragile gtatehich the town and its residents found
themselves on the morning of 8 November, as wahasdequacy of the response to those
injured in the attack.

17. Following the elections for the Palestinian is&give Council at the beginning of 2006,
political, economic and social conditions deteriedasharply across the occupied Palestinian
territories, but particularly in Gaza. This sitwatihas been described elsewhere in detall,
particularly in the reports of the Special Rapparten the situation of human rights in the
Palestinian territories occupied since 1967 (sé¢R&l/4/17). Suffice it to say here that ordinary
Palestinians are the main victims of this crisiscérding to the World Bank, poverty (based on
household income) has risen to almost 67 per dethegopulation, with about 80 per cent
relying on some form of United Nations humanitaresistancé.

* World Bank,West Bank and Gaza: Economic Developments and Prospects, March 2008.
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18. Over the same period, increased military agtivided a climate of fear for an already
fragile population. According to the Office for tmordination of Humanitarian Affairs, from
the disengagement until 9 November 2006, the lismaiétary fired approximately 15,000
artillery shells and conducted more than 550 aikest into the Gaza Strip. Israeli military
attacks killed approximately 525 Gazans and injur&@27° According to Israel, the majority of
its military operations in Gaza are aimed at stogpdcket-launching activityOver the same
period, at least 1,700 Kassam rockets were fireadlgrael by Palestinian militants,

injuring 41 Israelis.

19. Conflict reached a peak in the summer and auti2006 with Israeli military incursions
into Gaza, code-named “Summer Rains” and “Autunou@s$” respectively, the latter focusing
on Beit Hanoun in the week immediately prior to &&mber. From the large amount of
information, including testimonies, received by thission, it is clear that this operation
traumatized the population of the town, severelgkemed medical service delivery and
obstructed freedom of movement, in particular iatren to the evacuation of the injured.
During the incursion, the Israeli military fired 2artillery shells and launched 66 air-to-ground
missiles into Gaz&lsrael enforced a curfew confining residents &irthomes that was lifted
only every second day for three to four hours. Hadd of male residents aged between 16 and
40 were ordered from their homes and taken tor@elisholding centre to the north of the town
for questionind. The majority of electricity, water and telephorevices in the town were cut;
movement, including that of ambulances was restlitd prior authorization of the Israeli
military; and Israeli military tanks and bulldozetsstroyed scores of homes and other buildings,
uprooted orchards and olive groves and dug up reeater mains and sewage networks.
Education services were also disrupted. Schoolsatgak by the United Nations Relief and
Works Agency for Palestine Refugees in the Neat E#84RWA) serving nearly 10,500 pupils
were shut down for a week. Estimates indicatedbatage caused by the operation at over
$23 million, including reconstruction or repair@fer 1,000 housing unifs.

> Office for the Coordination in Humanitarian Affaj Gaza Strip situation
report, 9 November 2006.

® Israeli Ministry of Foreign Affairs communiquéB&it Hanoun: a hub of terrorist
activity”, 5 November 2006.

" From November 2001 to the end of November 20(B82rockets hit southern Israel, killing
10 Israeli civilians and wounding 433, the majobsging civilians. Intelligence and Terrorism
Information Center at the Israel Intelligence Hegge and Commemoration Center.

8 Office for the Coordination in Humanitarian Affaj Gaza Strip situation
report, 9 November 2006.

% Ibid., 13 November 2006.
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20. Of particular relevance to the shelling on 8&ober was the impact of the Autumn
Clouds incursion on the health infrastructure oit Bnoun. According to the Office for the
Coordination of Humanitarian Affairs, the primargdith-care system effectively ceased to
function during the incursion as staff at the Mirnyof Health, UNRWA and local
non-governmental organization clinics were unableetich their places of workThe hospital

in Beit Hanoun was inaugurated barely five weelsreethe incursion. According to the World
Health Organization, it was not fully operationatize time of the incursion and was designed as
a centre for primary care and triagélhe mission heard testimony from the hospital 8loe a
surgeon, a nurse and an ambulance driver. Theyfdlte 24-hour work of the hospital during
the incursion in conditions without water, telepb@nd grid electricity. The already grave
situation was compounded as up to 1,500 peoplensoefyige in the hospital on 3 November,
putting excessive demands on hospital staff toigefood and sleeping facilitiés Access to
and from the hospital was restricted by the Isnaitary, hampering ambulances from fetching
and transferring the injured. Two paramedics wétedduring the military operatioft.

21. During the incursion, Israeli military persohoecupied houses in Beit Hanoun for hours
at a time*? including the house of the Al-Athamna family, winiwas occupied twice; first for
four hours, the second time for six. “They knew velept in each room, they knew it was a
family home”, reported one witness.

22. Accounts by United Nations relief agenciésternational and Palestinian human rights
groups® put the number of Palestinians killed during theursion (together with the victims of
the 8 November attack) at between 77 and 82, inouak least 39 civilians. Around 250 others
were reportedly wounded, including at least 67drkih and 58 women. One Israeli soldier died
during the operation.

19 The facility includes 42 beds, 6 emergency b2dserating rooms and a laboratory.
1 UNRWA, Flash Appeal.

12 WHO, Situation Report; Palestinian Centre for Human RigHhtBalestinian medical crews
under attack”, May 2007.

13 UNRWA, Flash Appeal; Amnesty International, “Israel and the Occupiexrifories:road to
nowhere”, December 2006.

14 Office for the Coordination in Humanitarian Affaj Gaza Strip situation
report, 13 November 2006; UNRWK|ash Appeal.

15 “palestinian human rights groups denounce Beitdda massacre”, statement
by 11 Palestinian human rights organizations, 8evadver 2006.
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23. The mission concludes that the events precabdanghelling on 8 November (in particular
the incursion of 1 to 7 November) had a direct aegative impact on the situation of victims
and survivors of the shelling. The control exerdibg the Israeli military over inhabitants was
reaffirmed. Inhabitants of Beit Hanoun lived intate of constant fear and anxiety and were
traumatized by the deaths and injuries they witegsthe destruction of property and the
uncertainty as to what would occur next.

B. The events of 8 November 2006 and immediate afinath

24. The mission received information about thelsigebn 8 November of Beit Hanoun from

a number of sources, including the direct testimainyitnesses and survivors, police and
hospital staff. From the totality of this informai and its corroborative strength, the mission
discerned a number of facts, which are set outvbdbespite the delay of 18 months, the
recollection of witnesses and the depth of theiogon had little diminished. Similarly, the
physical evidence of the attack appeared largéctnas a consequence of both the enormous
impact of a 155 mm shell in an urban area andable ¢f significant repairs to damaged
property. In some ways, the 18-month delay allotiredmission to make a more balanced
assessment of the attack. Some victims of thekattho had been hospitalized in Israel or Egypt
had returned and were available to meet with tresiom. Victims and survivors were able to
testify to the impact of the attack on themselvas their families during the 18 months since the
shelling. The mission benefited from a number seasments of the incident made by others,
including United Nations agencies in Gaza. Thegmeseport cannot recount the stories of all
victims and survivors; rather, its purpose is tavdon the accounts given to the mission to bring
to the Council as accurate a picture as possibileeoshelling and its ongoing impact on victims
and survivors.

25. The shelling took place early on the morning\u@Ednesday, 8 November 2006,

some 24 hours after the Israeli military withdreranh the town and concluded operation
Autumn Clouds. Residents of Beit Hanoun, includimg Al-Athamna family, were returning to
normal life after the trauma of the incursion. Téasterviewed by the mission spoke of the
night of 7 November as being the first time theg #reir children could again “get a proper
night’s sleep”. Another survivor noted that it whe first night she could bake bread. Another
noted that it was the first time he could rise praly at the mosque rather than at home.

26. At approximately 5.35 a.m., the first 155 mrelsfrom Israeli artillery hit a house in the
heavily populated neighbourhood of al-Madakkhaartimern Beit Hanoun. Over the

following 30 minutes or so, a total of 12 shellsisk an area of approximately 1.5 hectares
along the western side of Hamad Street, whichdiesnd 800 metres from the armistice line.
The shells struck six houses as well as surrouraliegs in Hamad Street and lanes between
houses. Six shells fell on an area of 50 metresameter. The mission saw the extensive
damage caused by the shells, including holes lolasteugh reinforced concrete walls and
floors, and blast damage to surrounding buildidgeateur video footage obtained by the
mission shows the last three shells landing witarirals of around one minute and 15 seconds.

27. The victims of the shelling were either aslgefneir homes or, as was the case with a
number of the men, returning from morning pray@ildwing the first shell, which hit a house
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killing and injuring people inside, most residefi¢sl to the street. Once in the street, people
congregated to assist those who had been injurece Bhells then landed in the street and
surrounding lanes, killing and injuring dozens ma&aumber of survivors ran into surrounding
fields. Others indicated running towards the ned&i®z crossing, believing that the Israeli
installation there would offer safety.

28. The testimony received by the mission pairtsraific scene. Woken by the first shell,
families fled their homes and assembled in theestatside, where dead and injured persons
already lay. One mother described being faced anthof her children with an open skull
wound while trying to help another son as he scddpe intestines back into his abdomen.
Another spoke of helping his injured father to du®r of the house, only for him to be killed by
a direct shell at the door. As people gatheredadtganpted to provide assistance to the injured,
more shells landed in the street. There was, asuptd one witness, “no one left standing”. The
nature of injuries caused by artillery shells mehststreet was “strewn with limbs”. Children
were decapitated and a mother worries for her gimyison who “saw his brother cut in half”.

29. Some time after the first shell landed, thaneql started to arrive by private vehicle at the
Beit Hanoun hospital, most having lost limbs oruiegg amputation. Within a short amount of
time, 30 to 40 injured people arrived at the ha@dpithe director of the hospital declared an
emergency and called for ambulances from acrosa @aassist. The first ambulance to reach
the scene of the shelling itself came under flre,driver and assistant being forced to abandon
the vehicle. Footage obtained by the mission otiene in Beit Hanoun hospital as casualties
from the shelling arrived showed an extremely dishg scene of a small hospital crowded with
medical staff, victims with blast injuries and thimilies. Medical staff interviewed by the
mission described not only the trauma in dealinipwie onslaught of casualties, but also of
their exhaustion following their efforts during tAe@tumn Clouds incursion, as described above.

30. The shelling resulted in the immediate deattmortal wounding of 19 civilians, including
seven children and six women. All but one of thetims were from a single family group, the
Al-Athamna. Over 50 others were wounded duringatttack.

31. A number of the more seriously injured require@tment that could not be provided in
Gaza. Families of the injured ran directly to threZ=crossing to plead for Israeli approval to
transport injured people to Israeli hospitals. Aduog to survivors, approval to move some
injured to Israeli hospitals was received only sdiddnours after the shelling. Survivors told
how significant obstacles were placed in the wawydividuals travelling to Israel for
emergency treatment, in particular:

(@) The refusal by Israeli authorities in someesds allow the injured to be
accompanied by family members. This was particyldidtressing in the case of the elderly and
children who travelled without their closest relas;

(b) The refusal by Israeli ambulances to transii@tinjured from Erez crossing to
Israeli hospitals without an immediate paymentarhe thousands of shekels. These fees were
later reimbursed by the International Committe¢hefRed Cross.
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32. At least five injured victims of the attack 8MNovember were referred to different Israeli
hospitals for treatment not available in Gaza;e¢hrere were transferred to Cairo via an arduous
journey across the Sinai.

33. Reactions to the news of the shelling weretswith condemnations from the

Palestinian Authority, the Secretary-Genéfahe United Nations High Commissioner for
Human Rights,” and aid agencies operating in GaZas well as Member States. In addition to
the special session of the Council at which regmiu$-3/1 was adopted, on 30 November 2006,
the General Assembly adopted resolution ES-10fl%hich it deplored Israeli military assaults
on the Gaza Strip, in particular the killing of nyadPalestinian civilians in Beit Hanoun. The
Assembly requested the Secretary-General to estiadliact-finding mission on the attack. The
fact-finding mission has never been conducted.

C. The Israeli response and explanations for thehglling

34. Following the shelling, the Prime Minister avdister for Defense of Israel “expressed
their regret over the deaths of Palestinian cingian Beit Hanoun” and offered “urgent
humanitarian assistance and immediate medicalfoatee wounded™® The Israeli military
similarly expressed regret but stressed that ‘®spansibility for this rests with the terror
organizations, which use the Palestinian civiliapydation as a ‘human shield’, carrying out
terror attacks and firing Kassam rockets at Isnqa@tiulation centres from the shelter of
populated areas™ The Minister for Foreign Affairs said that “unfartately, in the course of
battle, regrettable incidents such as that whictumed this morning do happef?”.

35. On 8 November 2006, Israel announced an ingpuiioythe shelling of Beit Hanoun earlier
that day, intimating that the shells were not ficedcivilian areas of Beit Hanoun intentionally
but rather as a result of some technical éftarse of artillery in Gaza was halted pending the
outcome of an investigation. It has been repometie¢ Mission that artillery has not been used
in Gaza since 8 November 2006.

36. The Israeli military appointed an internal istrgation committee of military staff headed
by a senior officef’ Some 15 months after the shelling, the committesemted its findings to

16 Statement of the Secretary-General, 8 Novemb@$.20

7 United Nations press release, “In Gaza Strip,Huilan rights chief decries ‘massive’
violations against civilians”, 20 November 2006.

18 BBC, “Aid agencies condemn Gaza carnage”, 9 Nder2006.

19 IMFA communiqué, 8 November 2006, “PM Olmert &1d Peretz express regret at death of
Palestinian civilians”.

20 |bid., “Initial reaction to Palestinian claims cif/ilian casualties in Beit Hanoun”

2L |bid., “Beit Hanoun: statement by FM Livni”.
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the Military Advocate General, who then decided tha legal action is to be taken against any
military official regarding this incident®?> According to a press communiqué issued by the
Israeli Ministry of Foreign Affairs, the reasong this decision were that:

(@) The shelling of civilians was not intentional,

(b) The error was “directly due to a rare and sevailure in the artillery fire-control
system operated at the time of the incident” cay§imcorrect range findings that lead,
unknowingly, to fire at a different target thennoied initially”;

(c) The malfunction was so rare that “it is nosgible to point to a legal circumstantial
connection, between the behaviours of the peoplaved in the incident and the result of the
incident”??

37. Neither the report of the committee nor thathef Advocate General has been made
public. The mission requested copies of both oaralbrer of occasions, but these requests
remain unanswered. The mission finds this lackarfgparency for a process that is in effect to
date the only means for accountability for the deaif 19 civilians, highly disturbing.

38. The Israeli military appears to be of the vibat, if an error is caused by malfunctioning
technology, there can be no causal link (and tlousesponsibility) on the part of individuals, be
they designing, building or operating the techngl&The Mission also notes that press reports
of the investigation quote military sources as €s4jgg that “it would be worthwhile to look

into whether the artillery battery team could haeaetheless avoided the incident through more
proper performance, and careful monitoring of theigment”. This proposal is strengthened by
the reported recommendations of the investigatioe, being to require “human tracking of
where shells are falling in addition to the raddr”.

39. According to a number of sources, the Israditary version of events

on 8 November 2006 is as follows. On or at some fomor to 8 November, the military
received information that rocket launching woulkietplace from a field near Beit Hanoun. “In
an effort to disrupt and thwart the launching afkets at Israeli population centers”, Israeli
artillery directed twenty-four 155 mm shells at ttmogets near Beit Hanoun. In the military’s
view, artillery shelling of a site of potential tagt launching is an effective deterrent. The

first 12 shells landed in the correct location, beer 6 of the second round landed 450 metres
away from their intended target and resulted inciliian casualtie$®

22 |bid., “Military Advocate General concludes intigation of Beit Hanoun shelling”

23 The allegedly malfunctioning technology is mageah Israeli manufacturer, which
reportedly assisted in the investigation.

4 Haaretz, “Peretz to re-evaluate IDF policy oflkhe northern
Gaza Strip”, 10 November 2006.

> Haaretz, “IDF panel: Errant shell in Beit Hanikely result of human or technical
error”, 9 November 2006.



A/HRC/9/26
page 13

40. This view is in conflict with the informatioeceived by the mission. Numerous sources
show that 12 shells hit the area around Hamad tSpessibly 13. The mission received no
evidence of shelling in a field near Beit Hanoufobe the shelling, which resulted in casualties.
Indeed testimonies indicate that, just before tiedli;ig, the majority of Beit Hanoun residents
were sleeping or at prayer, which would have baete @bnormal if heavy artillery fire had

been directed just 450 metres away from the reSalearea. Furthermore, investigations carried
out by the explosive ordnance disposal unit ofRa&estinian Police and presented to the mission
suggest that six 155 mm artillery shells were fifr@iin a location to the east of Beit Hanoun,

and another six from a separate location to théhseast, suggesting the attack was not
conducted from one single artillery battery, asoregd by the Israeli military, but two.

41. Victims and survivors interviewed by the missare seeking an explanation for the
shelling, a common refrain being “why did this happgo us?” Many expressed doubts as to
claims that they had been shelled in error. Moam thne remarked that they “could believe one
shell fired in error but not 12”. Others indicatbat the level of Israeli monitoring of

Beit Hanoun (including by unmanned aerial dronewittsessed by the mission) is such that an
error of this magnitude is highly unlikely. Yet d@her survivor juxtaposed the alleged 450-metre
error in the Beit Hanoun shelling with the preamsieith which the Israeli military carry out
targeted assassinations in the occupied Palestmiatories. Others noted that an error

of 450 metres would have placed Israeli soldietb@nearby Erez crossing at risk of shelling, a
risk survivors felt the Israeli military would ntake.

42. The mission strongly endorses the positiorfgnward by others, particularly human
rights organizations, that the use of artilleryitban areas, especially in densely populated urban
settings such as Gaza, is wholly inappropriatelietl contrary to international humanitarian
and human rights law. The risks of this practiceexedmpounded by the reported reduction by
the Israeli military of the “safety zone” for aléity shelling from 300 to 100 metres earlier

in 2006. The 155 mm atrtillery shells fired on Bdd@noun have an expected lethal radius of 50
to 150 metres and a casualty radius of up to 3@@ase-iring such a shell within 100 metres of
civilians appears to the mission almost certaicaiose casualties at one time or another. In
litigation by human rights groups against the gafeine reduction, it was reported that Israeli
military officers “admitted that the new regulatsoput Palestinian lives at risk but insisted it
would help strike back at Palestinian militantsnieing rockets at Israeli civiliang®.

IV. VICTIMS AND SURVIVORS

43. The mission’s core mandate was to assessttlaisn of victims and the needs of
survivors. While recognizing that all Gazans awdimns of the occupation and live with the
constant disruptions to life caused by the realitiklsraeli control, fear of attack and
humiliation, the mission focused on the speciftaation of victims of the Beit Hanoun shelling,
as required by its mandate. There were many motens than the 19 killed in the shelling. In
identifying victims, the mission was guided by thedinition of the Basic Principles and

% Haaretz, “IDF accused of ‘knowingly risking Paie&n lives™, 17 April 2006. The article
quoted an unnamed military officer as saying, “Vdgenno way of ensuring that civilians will
not be hurt in the next shelling”.



A/HRC/9/26
page 14

Guidelines on the Right to a Remedy and Repar&tioXictims of Gross Violations of
International Human Rights Law and Serious Violasiof International Humanitarian L&

The victims of the shelling are persons who indiallly or collectively suffered harm, including
physical or mental injury, emotional suffering, aomic loss or substantial impairment of their
fundamental rights as a result of the shellingy inelude the immediate family or dependants of
the direct victim and persons who have sufferednharintervening to assist victims in distress
or to prevent victimization. The mission notes ttare has been no systematic follow-up of the
situation of victims to assess their progressy thiegoing medical or other needs.

44. During its visit to Gaza, the mission met asl#ldd with as many victims and survivors of
the shelling as possible, in particular those efAlhrAthamna family. Key elements of the
testimony of the victims, survivors, withesses and-governmental organizations, together with
the mission’s own observations, are given belovlolaang the mission’s methodology outlined
above, the situation of victims and needs of sumawvas addressed from the perspective of
international law in general and human rights irtipalar. The extremely difficult conditions of
life facing all Gazans in many instances constigrtess violations of human rights and
international humanitarian law. The mission agmegls the Secretary-General (SG/SM/11429),
the previous Special Rapporteur (A/HRC/7/17) aredHigh Commissioner for Human Rights
(A/JHRC/7/76) that the blockade amounts to collez{punishment contrary to international
humanitarian lavf®

A. The protection of civilians in conflict and theright to life

45. A total of 19 of the Beit Hanoun victims dieslaresult of the shelling. Two of the greatest
needs of the surviving victims are a credible exateon for the attack on the town, and, where
appropriate, the holding of individuals to accofarntthe attack. In the mission’s view, neither of
these needs have been met. As noted by the IE@elign Minister above, “regrettable
incidents” do occur in battle; however, such incidemust be assessed in accordance with both
the rules regulating recourse to force and intewnat humanitarian law, the applicable

lex specialis.

46. The mission recognizes that a State has tlegenhright to self defence and to protect its
citizens from armed attack under Article 51 of @learter of the United Nations. Israel contends
that the shelling of Beit Hanoun, operation Autu@louds and indeed the entire blockade of
Gaza is in response to the firing of Kassam rockutsits territory by Palestinian militants.

While the firing of Kassam rockets constitutes emed attack against Israel, they are fired by
non-State actors. The International Court of Jastiche Wall case concluded that Article 51

was not relevant to that case, noting inter alg the attacks against which the Wall was being
constructed do not emanate from another Statmwever, the opposite view has been expressed
by a number of judges. What is clear is that, éf ight to self defence applies against armed

2" General Assembly resolution 60/147, para. 8
8 See also Hague Regulations, article 50; GC I/ 33

29 |CJ reports 2004, para. 139.



A/HRC/9/26
page 15

attacks from non-State actors, it is subject torétuglirements of necessity and proportionafity.
This requires a careful examination of all the $aethich, as the mission was not able to visit
Israel, it is not in a position to perform. Howevire mission saw no evidence of any necessity
for the shelling of Beit Hanoun on 8 November aadainly none that the need for such an
attack was “instant, overwhelming, leaving no cka€ means, and no moment for
deliberation”. The fact that the Israeli militargdhbeen in almost full control of Beit Hanoun in
the days prior to the attack only reinforces thguanent.

47. The primary rule of international humanitariaw is the protection of civilians.

Article 43 of the Hague Regulations require theupoer to “take all the measures in his power
to restore, and ensure, as far as possible, poitaler and safety” in the occupied territory.
According to Judge Higgins, President of the Indtiomal Court of Justice, “the protection of
civilians remains an intransgressible obligatiomoimanitarian law, not only for the occupiers
but equally for those seeking to liberate themsefuem occupation®! Nevertheless, the use of
force with an impact on civilians is permissiblétifs directed at a legitimate military target and
is proportionate to the overall threat faced. Thesion received no evidence that the shelled
area of Beit Hanoun was a legitimate military tamyed notes that it had been occupied by
Israeli military earlier in the week.

48. Israel has not claimed that the houses aroamlad Street were a military target but that
the shelling was caused by technical error. Therhational Law Commission articles on the
responsibility of states for internationally wronfacts? are silent on whether such a mistake
relieves a State of its international responsipfiiir the commission of an internationally

wrongful act and the requirement of fault in inranal law is controversial. In a commentary
on the articles, Crawford and Olleson consider tifat State deliberately carries out some
specific act, there is less room for it to argua the harmful consequences were unintended and
should be disregarded. Everything depends on thefgpcontext and on the content and
interpretation of the obligation said to have bberached®?

49. The firing of artillery towards Beit Hanoun tite morning of 8 November 2006 was a
deliberate act in the context of the long-term @ation of Gaza and of the deaths of civilians
and destruction of property in Autumn Clouds. Tatagether with further facts (such as the
reduction of the safety zone for artillery use redd to above) and the nature of the
“intransgressible obligation” to protect civiliaife, the mission considers that there is evidence
of a disproportionate and reckless disregard fted®aian civilian life, contrary to the
requirements of international humanitarian law eaiding legitimate concerns about the
possibility of a war crime having been committed.

%0 |bid. sep. op., Judge Buergenthal, para. 5.
31 |bid. sep. op., Judge Higgins, para. 19.
32 Annexed to General Assembly resolution 56/83.

3 J. crawford and S. Olleson, “The Nature and Fasfriaternational Responsibility”, in
M. Evans,International Law (2003).
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50. Human rights law is also applicable in armenflact and occupatiori? The mission

considers that this reckless disregard for civiliBmalso constitutes a violation of the right to

life as set out in article 6 of the Internationav@&nant on Civil and Political Rights to which

Israel is a party. The right to life includes thegative obligation to respect life and the positive
obligation to protect life. The Human Rights Contegthas stated that States parties should take
measures not only to prevent and punish deprivdtyocriminal acts, but also to prevent

arbitrary killing by their own security forcésNo exception is made for acts during war.

51. The right to life also includes a procedurahponent that requires adequate investigation
of any alleged violation “promptly, thoroughly aatfectively through independent and

impartial bodies” for “failure by a State Partyitwestigate allegations of violations could in and
of itself give rise to a separate breach of theebawt”® The investigation of the Israeli military
referred to above was not independent (it waseduwout by a committee comprised of Israeli
military personnel) and the lack of transparenckesat impossible to determine whether or not
it was rigorous or effective. The failure of Isréelcomply with the procedural requirement adds
to the frustration and anger felt by survivors, Wiawve received no credible explanation for what

occurred. Survivors have come to perceive theatilaw as having no meaning for them.
B. The situation of victims and the needs of survors

52. The needs of victims and survivors of the singlinclude compliance by Israel with other
human rights obligations, especially where failirelo so has an adverse impact on their
recovery from the events of 8 November 2006. Releliaman rights obligations include the
right to physical and mental health and the righainn adequate standard of living, including
work, social assistance and shelter. These ecormmiisocial rights are contained in the
International Covenant on Economic, Social and @altRights. The International Court of
Justice explicitly stated in the Wall case thatdb&gations of Israel under the Covenant apply
in the occupied Palestinian territories.

1. The right to physical and mental health

53. Testimony demonstrated a number of violatidrte@ obligation to respect and protect the
right to the enjoyment of the highest attainabémdard of physical and mental heditfhe

3 “The Covenant applies also in situations of armeuflict to which the rules of international
humanitarian law are applicable.” Human Rights Catte®, general comment No. 31 on the
nature of the general legal obligation imposed t@teS parties to the covenant, 2004, para. 11.

% General comment No. 6, 1982, para. 3.

% Human Rights Committee, general comment No. 8l3.fL5. See also Basic Principles and
Guidelines on the Right to a Remedy, para. 3 (b).

37 International Covenant on Economic, Social antiutal Rights, art. 12; Convention on the
Elimination of All Forms of Discrimination againgfomen, art. 12; Convention on the Rights of
the Child, art. 24.
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Special Rapporteur has described the many waysiichvithe primary obligation to protect the
right to physical and mental health has been sivarelermined by the economic situation and
the blockade of Gaza (see A/IHRC/7/17).

54. The situation in Beit Hanoun before and atterghelling has had a significant detrimental
impact on the access of victims and survivors &xadte health care. Before the shelling, the
health-care infrastructure of the town had alrelagign overwhelmed during the Autumn Clouds
incursion. The director of Beit Hanoun hospitabittdhie mission that they had used all their
reserves by 8 November; these included physicaltves of strength of medical staff after the
demands caused by the severe injuries presentedydutumn Clouds, as well as of essential
supplies, such as blood.

55. In the immediate aftermath of the shelling,esscto and the availability of health services
appropriate to the levels and type of injury wasited by the continued shelling, which impeded
ambulances and medical teams from getting to theescSubsequently, there were delays in
evacuating severely wounded people to hospitdlsrael and Egypt. Despite the promise by the
Israeli Prime Minister and the Defense Ministeugjent humanitarian assistance and immediate
medical caré? the mission was told that it was not until latetir afternoon of 8 November that
evacuations were made, and even then with thefisigni restrictions described above.

56. The fact that the mission was not able to @sit Hanoun until May 2008 allowed its
members to witness the long-term health conseqsesfade shelling. The obligation under the
Covenant to respect the right to physical and nidéretalth requires States to refrain from
interfering directly or indirectly with the enjoymeof the right to health. Survivors told of the
various ways in which Israeli authorities had fdite comply with this obligation, for example
by refusing permission to return to hospitals naé$ and Egypt for follow-up treatment that had
been prescribed by doctors. Testimonies includeddhowing: “Once a month, | have to go to
Israel to follow treatment. | spend a month gettimgpermit. Since the siege | can’t go for
follow-up.” Another survivor could not return to gt to have shrapnel removed from wounds,
nor could a woman whose foot had been blown ofinduthe shelling return to Egypt to receive
a prosthetic foot. As one survivor noted, “thereevievo attacks, the military attack on

8 November and the second a bureaucratic one”midy®r reported that there was no
physiotherapy facility available in the town, ardns with the Catholic Church to build a
psychiatric counselling centre had been stalleébse of the blockade. The mission was able to
witness the effects of the blockade on Al-Shifafitad, Gaza’s largest medical facility.

57. The survivors do not suffer from physical igjatone; there are also significant mental
health problems. In the words of one survivor,fi physically healed but am having problems
dealing with it.®® The number of children with mental health issseal$o increasing. The
mission was told by survivors of traumatized cleldiwho were afraid to sleep because of the
bombs, who had reverted to bed wetting, who askhigir dead parents and who do not want to
live in Beit Hanoun. The Committee on Economic, i8lband Cultural Rights stated that States
parties are obliged to fulfil (provide) a specifight contained in the Covenant when individuals

% 1n his report (A/HRC/7/17), the Special Rapportalso argues that the use of sonic booms is
among the means through which the Israeli miliegrts control over the Gaza Strip.
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or a group are unable, for reasons beyond theiraoto realize that right themselves by the
means at their disposai® This is the situation of survivors of the Beit tdam shelling and these
obligations have not been adequately addressed.

58. The mission notes that the Committee on Econo8ucial and Cultural Rights has
confirmed that States parties have a minimum cbligation with respect to health-care
services, which includes the obligation to ensheeright of access to health facilities, goods and
services on a non-discriminatory basis, especiafiyulnerable or marginalized grouffs.
Survivors in Beit Hanoun have been made espearallyerable by the shelling on 8 November
and its aftermath and the mission considers tleiethas been a failure by Israel to comply with
this minimum core obligation.

2.  The right to an adequate standard of living

59. The Committee has consistently underlinedriterdependence of the right to physical
and mental health with other rights, including #¢s minimum essential food, access to basic
housing, sanitation, adequate and safe water, guthble distribution of health facilities, goods
and services. Such conditions also undermine gt t an adequate standard of livitig.

60. The people of Beit Hanoun, together with abbgde in Gaza, have experienced a severe
undermining of these core requirements during tbekiade. For the victims of Beit Hanoun, the
impact of these violations has been exacerbatébdeéogonsequences of the shelling. For
example, where there is such high unemploymengrsop with the severe physical or mental
injuries suffered by many of the survivors of tiheliing is unlikely to be employed, a situation
confirmed by withesses. Some survivors have indugreater financial obligations by having to
undertake the care of orphaned children or othpe@ants, and their desperate financial
situation causes them further stress. Many of tin@wors are living on relief handouts, from
relief agencies or from family members. This coiedits both uncertain and humiliating.

61. The Committee emphasized the essential ralg@&iational cooperation under the
International Covenant on Economic, Social and @altRights in particular States parties’ joint
and individual responsibility in providing disastefief and humanitarian assistance in times of
emergency? The mission observed the appalling humanitariarsequences of the blockade,
exacerbated in the case of Beit Hanoun. This hutawdam crisis is the result of deliberate policy
choices of States that are incompatible with Statglggations under the Covenant. All States
parties to the Covenant are reminded of their aklilbgps under it.

39 General comment No. 14 dme right to the highest attainable standard ofthg2000,
para. 37.

“%bid., para. 43.
*I International Covenant on Economic, Social anduZal Rights, art. 11.

2 General comment No. 14, para. 40.
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3. Freedom of movement

62. Freedom of movement is provided for in artic?eof the International Covenant on Civil
and Political Rights, including individuals’ freemicto leave any country, including their own.
Together with other persons living in Gaza, survgvaf the Beit Hanoun shelling have had their
movements severely restricted by the occupatiortlamthlockade. More directly, during the
Autumn Clouds operation, a curfew was imposed ahH&noun, which was thus isolated. The
impact of these restrictions on access to healtb-®ervices has been discussed above. Being
unable to move freely also contributes to feeliofsolation and can undermine mental health.

4. The situation of women

63. The particular position of women and gendecsgeharm may be invisible where a

whole society is facing gross violations of humights and of international humanitarian law, as
there is a sense of unity that prevents identibcabf and focus on women’s situations.
Nevertheless, incursions and artillery strikes @il aftermath such as those in Beit Hanoun
have engendered consequences that should be attress

64. The mission heard testimony from both womenrigars of the shelling and women’s
groups active in Gaza. Many spoke of the intrusmfiitie Autumn Clouds incursions on
women’s sense of privacy within the home. Where ewotave a more vulnerable social
position and only limited freedom of movement irbficy the private space of the home is
especially important as a “women’s space”. Intrasido the home by Israeli military personnel,
sometimes for several hours, caused humiliatisy & dignity, denied privacy and undermined
women’s sense of belonging and ownership. One womzanejected from her house with
nothing but the clothes she was wearing. Anothiertbat she had been unable to go to the
bathroom while the Israeli soldiers were in thedeuncursions into houses also caused
humiliation to men through their being beaten onfrof their families.

65. Autumn Clouds and the shelling on 8 Novembeitéethe destruction of a number of
houses. Female victims told the mission that thestrdyed “the only thing in the world” and

that “life itself was destroyed” with the house sBessions of special importance to women were
destroyed with their houses; one woman said shebiae€ to her child’s school to recover some
photos of her child as she had lost all she hadershelling of the house and this was the only
way she could get photos of her own child.

66. One woman told the mission that the sufferimiggsomen “could not be divided” but noted
that the particular effects and vulnerable soaisifoon of women had been worsened by the
blockade and effects of the incursion and shellgmnen are “the poorest of the poor” and
unemployment is especially high among women, inalgidvomen graduates. The burden of
childcare falls on women, which is made more diffievhen children are traumatized. Lack of
specialized medical services and limited facilifi@scounselling mean that women receive little
expert assistance. Anecdotal evidence was offeididdting an increase in domestic violence in
Gaza as a result of the blockade. The mission dersthat this is an area that needs addressing.
The blockade also hampers initiatives by womentgigs to ameliorate the situation, for
example, through law reform and advocacy to supporhen’s claims.
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5.  Access to justice and right to an effective rendg

67. One of the major needs of survivors is to seaarcess to justice and redr&sshe
mission was told that survivors “want justice, sginpathy”. In the Basic Principles and
Guidelines on the Right to a Remedy, the Generaébly recognized that it is through
honouring the victims’ right to benefit from remesiand reparation that the international
community keeps faith with the plight of victimscasurvivors. The survivors of the

Beit Hanoun shelling have not been able to havesacto justice. Victims have made recourse to
the assistance of an Israeli lawyer for compensdtmm Israel, at this stage through court
proceedings; however, they face many obstaclekidimg restrictions on their travel to Israel
and legal costs. A number of people also spokbef toncerns about measures introduced
recently into Israeli law that had the effect ofilling the ability of Palestinians harmed by
Israeli military action to seek redress in Isr@elirts**

68. The Israeli military internal investigation eefed to above concluded that there would be
no prosecutions of individuals or other disciplyaction arising from the shelling; therefore, no
one has been held to account for the injuries sedfeA further recent example involving the
killing of a media cameraman and eight youths weitds the culture of impunity decried by the
mission in its previous report.

69. Article 2 (3) of the International Covenant©vil and Political Rights guarantees the
right to an effective remedy for violations of t@evenant. The Basic Principles state that
reparation for harm suffered should be “adequdtectve and prompt”, and that victims
seeking access to justice should receive propestasse. These standards were not observed.
The mission was told of how the lack of financedaurces prevented survivors from seeking
further health care and from finding adequate hayusihere homes had been made
uninhabitable. Some family members are living imteel accommodation and others have taken
out loans, creating further financial strains. Talso means that family members have been
separated when they need mutual support.

70. There has been limited monetary assistancesofte some survivors of the Beit Hanoun
shelling and immediate humanitarian assistance fdRWA. The United Arab Emirates and
the United Nations have assisted in the rebuildingouses. To the best of the mission’s
knowledge, Israel has not paid compensation foddreage and harm caused by its
internationally wrongful act. The requirements ffleparations for victims of human rights abuses
have not been satisfied. Other forms of monetanygansation (for example, for moral damage
or lost opportunities) have not been offered.

43 General Assembly resolutions 40/34 and 60/147.

4 An Israeli law preventing Palestinians from claigicompensation from Israel following
military operations was partially struck down by tHigh Court on 12 December 2006.
However, the court left standing a provision thatsbcompensation to Palestinians harmed in
combat operations.
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71. Other forms of reparation provided for under Basic Principles include rehabilitation
comprising appropriate medical and psychologicet emd social and legal services, verification
of the facts and public disclosure of the trutld aammemorations of and tributes to the
victims. Appropriate reparation should include ginevision of a range of such facilities and
measures, but none have been forthcoming.

V. CONCLUSIONS AND RECOMMENDATIONS

72. The mission expresses its sympathy to all victined the shelling on 8 November 2006
of Beit Hanoun. The attack took lives, inflicted horendous physical and mental injuries,
tore families apart, destroyed homes, took away lelihoods and traumatized a population.
Its aftermath compounded those ills. The courage dhe victims in the face of continuing
hardship deserves our admiration. Their recovery is1ot aided by continuing incursions
into Beit Hanoun including on the night after the mssion’s visit to the town.

73. The mission again expresses its regret that the @rnment of Israel decided to
withhold any cooperation with the mission. Israel éels that the mandate of the mission is
biased against it. That is a matter for the CouncilThe mission has, however, gone to great
lengths to execute its mandate in as balanced a way possible. The effective ban on its
visiting Israel and meeting with Israeli actors (ircluding victims of Kassam rocket attacks
in southern Israel) has itself been an obstacle tbe balance that Israel seeks. The mission
expresses its sympathy to all those affected by th@ssam rocket attacks in southern

Israel.

74. The bombing of Beit Hanoun and its aftermath camén the wider context of the
conflict in the occupied Palestinian territories aml Israel. The occupation remains the root
cause of the bleak situation that the mission onlgriefly sketches in the present report. The
cessation of hostilities between Israel and Palestan militants in June 2008 was a positive
development. The mission reiterates that the procesowards peace must operate within a
framework of international law and be guided by repect for the Charter of the

United Nations, international human rights law andinternational humanitarian law. The
mission draws the attention of all parties to the anflict to Security Council resolution 1325
(2000) requiring attention to the special needs afomen in the aftermath of conflict and
urging women’s participation in conflict resolution and sustainable peace.

75. The violence in Gaza and southern Israel has led tountless violations of
international human rights and international humanitarian law. This lack of respect on
both sides for the rules of conflict not only lead$o incidents such as that in Beit Hanoun,
but also undermines respect for the laws of war anduman rights in other conflicts. The
people of Gaza must be afforded protection in comg@nce with international law and,
above all, the Fourth Geneva Convention. The Israemilitary must place at the centre of
its decision-making and activities in the occupie®alestinian territories the consequences
of the use of force on civilians. In the absence afwell-founded explanation from the
Israeli military (who is in sole possession of theelevant facts), the mission must conclude
that there is a possibility that the shelling of Be Hanoun constituted a war crime as
defined in the Rome Statute of the International Ciminal Court. Similarly, as the mission
made clear to Hamas at the highest level, the firgnof rockets on the civilian population in
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Israel must stop. Those in positions of authorityn Gaza have not only an international
humanitarian law obligation to respect internationd humanitarian law norms relating to

the protection of civilians, but also a responsibity to ensure that these norms are respected
by others.

76. One victim of the Beit Hanoun shelling was the rd of law. There has been no
accountability for an act that killed 19 people andnjured many more. The Israeli response
of a largely secret internal military investigationis absolutely unacceptable from both legal
and moral points of view. The mission notes that tael has adopted a similar response to
other killings by its military, with similar result s. The mission repeats its position that,
regardless of whether the casualties at Beit Hanoumere caused by a mistake, recklessness,
criminal negligence or wilful conduct, those resposible must be held accountable. It is not
too late for an independent, impartial and transpaent investigation of the shelling to be
held; indeed, the mission notes other instances which the courts have ordered the Israel
military to open investigations into the killings d civilians by the military. The mission
welcomes this intervention by the courts. Justiceaninot wait for peace to be secured.
Rather, no credible, lasting peace can be built uppimpunity and injustice.

77. As the mission has repeatedly stressed (includirnig representatives of Hamas), those
firing rockets on Israeli civilians are no less acauntable than the Israeli military for their
actions (A/HRC/5/20, para. 19).

78. Accountability involves providing a remedy and redess for victims. To date, neither
has been forthcoming from Israel, despite its admgon of responsibility for the attack. The
very clear message from the victims and survivorsotthe mission and to the Council is that
they seek justice before anything else. The preser@port outlines some of the obstacles put
in the way of victims seeking justice. While the nsision calls on Israel to remove these
obstacles, it is of the view that victims should rnide forced to fight for compensation
through Israeli courts when all accept that damagevas inflicted on individuals by the

State. The mission recommends that the State of el pay victims adequate compensation
without delay. In the light of the magnitude of theattack on a small community, and in
addition to compensation to individuals, the missio also recommends that Israel make
reparation to the community of Beit Hanoun in the brm of a memorial to the victims that
constitutes a response to the needs of survivorso$aibilities include a health facility such as
a much-needed physiotherapy clinic.

79. The situation of victims and survivors of the shédihg, as withessed by the mission,
remains grim. Israel, Hamas and the Palestinian Audtority have human rights obligations
towards the victims. Most of the ongoing violationshowever, are caused by Israeli action
or inaction. The mission calls on Israel to honouits obligations to the people of

Beit Hanoun, and more generally to the people of capied Gaza, to respect, protect and
fulfil their human rights. A major barrier to the e njoyment of human rights is the ongoing
blockade that limits individuals’ ability to provid e an adequate standard of living for
themselves and their families and the capacity obtal authorities to provide essential
services for the population. A central need of vidins is access to health services. Israel
must desist from obstructing victims’ access to hdth-care services, be it through
restricting the flow of medical goods and personnehto Gaza, or through restricting
victims’ ability to leave Gaza to seek health carelsewhere.
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80. The Council asked the mission to make recommendatis on ways and means to
protect Palestinian civilians against any further braeli assaults. Specific recommendations
in this regard were made in the mission’s previougeport, recommendations that the
mission reiterates. In the mission’s view, one ohe most effective and immediate means of
protecting Palestinian civilians against any furthe Israeli assaults is to insist on respect for
the rule of law and accountability. We have seen #t even the flawed Israeli investigation
into the Beit Hanoun shelling resulted in a decisioto discontinue use of artillery in Gaza,
one of the main causes of civilian death and injurin the territory. The knowledge that

their actions will be scrutinized by an independentwthority would be a powerful deterrent
to members of the Israeli military against taking tisks with civilian lives.

81. During a press conference at the conclusion of itgsit to Gaza, the mission indicated
that the international community is failing to fulfil its role in respect of the suffering of the
people of Gaza, in particular in its silence whiclbegets complicity. In its efforts to
discharge its mandate, the mission witnessed positis based on political objectives rather
than on principle by all relevant parties. Addressing human rights violations suffered by
individuals in Israel and in the occupied Palestiran territories must be the prime
motivating force for members of the Council and otlers with influence in the region.

82. Finally, the mission expresses its thanks to alhose who facilitated its visit to
Beit Hanoun, in particular the Government of Egyptand UNRWA. It also expresses its
thanks and deep admiration to those working with tle people of Gaza, specifically
non-governmental organizations, human rights defeners and the United Nations.
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Annex
Schedule of the high-level fact-finding mission t8eit Hanoun
27-29 May 2008
Tuesday 27 May 2008
08:00 Travel from Cairo to Gaza via Rafah

16:00 Meeting with UNRWA Commissioner-General &ncector of Operations in Gaza

17:00 Meetings with Sabaya project BH, Al Taher @mmity Centre, Women’s Research
and Legal Consultation Centre.

18:00 Meeting with Hamas

19:00 Meeting with representatives of OCHA, WHO #mel United Nations Food and
Agricultural Organization (FAO)

Wednesday 28 May 2008
08:00 Site inspection in Beit Hanoun, meeting witttims and survivors on site
10:00 Meeting with the Mayor of Beit Hanoun

11:00 Taking testimony from victims and survivarg{uding medical personnel from
Beit Hanoun hospital)

16:30 Visit to Al-Shifa hospital

17:30 Meeting with the Palestinian Center for HarRaghts (PCHR)
18:15 Meeting with Al Mezan Center for Human Rigght

19:30 Meeting with Explosive Ordnance DisposaltJRalestinian Police

21:00 Informal meeting with civil society organimats (PCHR, Al Mezan, Ad-Dameer,
GCMHP, PICCR, PICESG, PNGO, PARC, Women’s Techrim@mhmittee)

Thursday 29 May 2008

09:00 Meeting with the United Nations Humanitar@oordinator/Resident Coordinator
and United Nations High Representative for theahltie of Civilizations

09:30 Press Conference in Gaza

10:30 Travel from Gaza to Cairo via Rafah



